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"I The CASE of Alexander Mac Donnel. Eſq;:and the : 
| Lady Elizabeth bis Wife, one of the Daughters of Henry late Earl of Arun- 
p del, deceaſed, and one of the Grand-children of Thomas Earl of Arundel 


deceaſed, and of the Lady Alathea, /ate IVife of the ſaid Earl Thomas, - 
and late Counteſs of Arundel, deceaſed. 


He faid Lady Elizabeth being an Infant of about two years of age, at th *< 
time of the death of her (aid Father, the now Earl Marſhal of England 
took her from her Mother into his Care and Government, he being the 

ſecond Son of the ſaid Earl Ferry, and Brother of the ſaid Lady Elizabeth, 

| and affirming,that by reaſon of the Lunacy of their eldeſt Brother ( the 
now Duke of Norfo/k) their ſaid Father had engaged and entruſted himto be, and he 
the ſaid Lord Marſhal had ſolemnly promiſed to be in the place of a Father unto all his 
| younger Brothers and Siſters. And though the Countels of Arunde/, their Mother, was 
| otherwiſe deſirous to have performed the obligation of a M6ther, in keeping and taking 
upon her the care'of the ſaid Lady Flizabeth, and would have maintain'd her at her own 
coſts and charges : Yet conſidering the truſt which the ſaid Earl Henry had put 1 his ſaid 

ſecond Son, and that he had veſted an Eſtate in him, and made proviſions for him much 

| exceeding the quality and expeftation ofa ſecond Son, merely to oblige and-enable him, 
to perform the (aid Truſts, and to ſupport the Honour of his Family : And that noima- 

| ginable reaſon could be given why the ſaid Earl Hexry ſhould make ſuch proviſions for 
his ſaid ſecond Son, but only to bind him in Conſcience, Honour, and Equity, to. provide 
for, and be as a Father to all his younger Brothers and Siſter. The ſaid Counteſs their - 

Mother, was willing to deliver up the ſaid Elizabeth into his hands, he engaging and 

declaring, (as he hath frequently fince declared) that ſo long as ſhe continued. under his 

care, her maintenance ſhould be at his charge, or tothe like effect. 
The ſaid Lady Elizabeth lived under the Care and Government of her ſaid ſecond 

[ Brother, the ſaid Lord Marſha], partly i Ezgland, and partly in parts beyond the Seas, 

whither his Lordſhip ſent her, until the time of her marriage with the ſaid Alexander Mac 

Doernnel., which happned about Faly 1674. and in all that time ihe was made to 

beheve, that 'ſhe was kept by the ſole Charity of the ſaid Lord Marſhal, who.upon all 

occaſions did ule to declare, that there was no proviſion made by her Father for any 

Portion for her ; and therefore he did generally diffwade her againſt Marriage.But upon 

her Marriage with the ſaid Alexander Mac Donnel, be the ſaid Alexander did diſcover in 

general; that there'were ſome- Truſts created and raifed by the faid Earl Perry, which 
were to be a future” proviſion for his younger Children. And that albeit he had veſted 
the greateſt bulk of the Eſtate of his Family in his faid ſecond Son, to ſupport his Family, 
and to maintain his' younger Children, yet he had made ſome proviſions for his younger 

Children likewiſe, which in time might ariſe to ſome value, in.caſe his eldeſt Son, the 

now Duke of Norfolke, ſhould hve and continue Lunatique. And in particular, it was 

by great deligence diſcovered. : | 
1, That the ſaid Lady Elizabeth was intituled to the Inheritance of one twelfth part of 

F the overplus of a very great Eſtate in ſeveral] Counties, which had been formerly veſted 

in Truſtees tor the raiſing of monies for the payment of ſeveral Debts of the ſaid Earl 

Thomas and Earl'/Hexyy : upon which particular Truſt it was, affirmed, and offered to be 

proved, 1: That by the skill and induſtry of the faid Lord Marſhal, and his Agents, the 

{aid Debts were ſo paid, or by Compoſitions agreed and diſcharged, that there remained 

a very great overplus of the-ſaid Eſtate. 2. That before the. Kitigs Majeſties moſt happy 

f Reſtauration, the ſaid Debts being wholly cleared; the Truſtees of that Eſtate had con- 

veyed the ſaid overplus unto the faid Lord Marſhal in Fee. . So that from the time of the 

{aid Conveyance made; his far Lofdſhip ſtobd feized of one 1244. part thereof in truſt for 

the faid Lady Elizabethin Fee, and'in truſt to'be accomptable for the profits thereof 5; or 

at the. leaſt, he was to pay unto the ſajd Lady Flizabeth three thouland pounds, with the 

Interelt thereof from that time,'” 3, That ſome of the Brothers, of the ſaid Lady Ehza- 

beth, particularly: Fdward and Bernardhad been prevailed with by.the ſaid Lord Marſhal, 

ar the reſpeCive times of their coming to their reſpeQive_ ages of 21 years, to. believe 
theirreſpettive Intereſtsin this Triiſt; was not worth above one and twenty, or two and 
twenty hundred poutids apiece :'Arid'for thoſe or the like Felpe we {ums, to releaſe their 
ſaid:reſpedtive intereſts to the/fndLord Marſhal, and in heu thereof, to accept of three 
huridred-pound pe 4#m1m apiece; For their reſpedtive lives, charged upon certain Lands 
in the County: of /Zork3 Which were formerly fo charged, that th 
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ſame, were not ſo much as the Rents which were then in the whole charge upon them. 
So that by this very AQ, "the ſaid Alexander Mac Donnel found reaſon to conclude, 
that there was ſomething at leaſt due to his ſaid Wife, and to him in her right upon this 
Truſt, : 
2. That the aid Lady Flizabeth was intituled from the death of her ſaid Father, or at 
leaſtwiſe from the death of the ſaid Grandmother the Counteſs Alathes, unto the twelfth 
part of a very great Eſtate 1n the ſeveral Counties of Tork, Middleſex, Suſſex, and Sou- 
thampton, for the life of her ſaid Brother the now Duke of Norfolke, who being Tenant 
for life thereof; without Impeachment of Walt, had been prevailed with, by the ſaid Earl 
Henry, in his time, to convey all his Eſtate, Powers, and Intereſt therein, by a Fine 
Fur conceſſit, unto certain Truſtees, and their Heirs, without Impeachment of Waft, to 
be ſubje& toſach Truſts as ſhould be declared by the ſaid Earl Ferry, who had declared 
that the ſame ſhould be in truſt; 1. For the paying of a thouſand Markes per a7z7um to 
the ſaid Duke of Norfolke. 2. For the paying a thouſand pounds per 47mm to the Coun- 
tes of Arundel, Mother of the ſaid Lord Marſhal and Lady Elizabeth, during her life. 
3. For the raiſing athouſand pounds groſs ſum for the Lady Katherize, one other of the 
Daughters of the ſaid Earl Hexry, who had eight thouſand pounds otherwiſe ſecur'd unto 
her jo her Portion. 4: And the reſidue of the ſaid Eſtate to be in truſt, ohne moyety 
thereof for the ſaid Lord Marſhal, and the other moyety for fix of the younger Children 
of the faid Earl Henry, viz. Charles, Edward, Francis, Bernard, Eſme, and the faid Lady 
Elizabeth. But when the ſaid Lady Fl;zabeth, and her ſaid Husband, applyed to the ſaid 
 Fadward and Bernard tor further information touching this particular truſt, they both pro« 
fefled, and are ready to make Oath; 1. That they knew nothing of the ſame, untill of late. 
2. That they never had received any ſatisfaCtion for the ſame. And 3. That they never 
had received any thing by virtue of any Truſt, or asany proviſion made jfor them by the 
ſaid Earl Henry their Father, but only ſo much as was the conlideration or price, for the 
granting unto them reſpeCtively, by the ſaid Lord Marſhal, their ſaid before mentioned 
reſpeQive Rents of three hundred pound per a:zum apicce for their reſpettive Lives, 

- 3. That upon the death of the (aid Counteſs Alathea; Inteſtate; and as the ſhare of all 
the Children of the {ſaid Earl Ferry, except Charles, in the (aid perſonal Eſtate, there 
had been dehvered into the hands of the ſaid Lord Marſhal, a certain Cabinet furniſhed 
with Jewels, Medals, precious Stones, Pictutes, Drawings, deſigns for Pamting and 
Drawing, Sculptures, and other Rarities and Ornaments, which coſt at ſeveral times 
-about Fifty thouſand pounds ſterling, (as was affirmed by ſich. as knew the ſaid 
tranſaQtions :) ſb as that one Ninth. part thereof was to his own uſe, and the other Eight 
parts thereof was in Truſt for fix oft his Brothers, viz. the now Duke of Norfolke, Philip, 
Faward, Francis, Bernard, and Eſme, and for two Siſters, theLady Katherine, and the 
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tO gain no more from his Lordihip,then the view of ſuch ſertletents #HivLordſhip thoight 
fit toſhew unto them, in order to ſþend time 3 and which inforniedthetit very little more 
then they knew before,only they were thereby confirmed;that there were ich ſettletiienits 
5 þ as they had been before informed of ; and that there were no more of the ſaid reſpective 
Truſtees,to whom the before mentioned reſpettive premitles were coiveyed,now livit;, 
then onely the Right Honorable the Lord Marqueſs of Dorcheſter, and the Earl of Pe- 
terborongh. 'But as touching any accomprt or ſatisfaction of or for what was due unto 
the ſaid Lady E1;zabeth, upon the ſaid reſpeive Truſts,the aid Lotd Marſhal was pleas'd, 
after much attendance upon his Lordſhip, to give them notice; that he did riot know 
that there was any thing 1n arrear, or due utito them upon the ſaid Truſts, or any of them. 
But onthe contrary, his Lordſhip was pleaſed to athrr, that the ſaid Lad y Flizabeth was 
indebted unto hith in (&veral great ſums of money, for her maintenatice ſince the death of 
her Father ; and for monies laid out for her fince that time, which his Lordſhip did expect 
ſhould be reimburſt unto him by her ſaid Husband, or ſecured out of what ſhould be 
coming due unto hef, by vertue- of the ſaid Truſts fot the fature; ift caſt there ſhould be 

any thing hereafter growing due utito her uport the faid Truſts, of any of them. . 

Upon this fevers] Applications were tfdde titits the ſaid ſurvivifig Fruſtees, the ſai 
Marqueſs of Darcheiter and the faid Earl of keyed who were (6 far from giving 
any ſatisfation in-relation to the ſaid Fremilfes, that they appeared hor to underſts 
any thing of the ſaid Trufts, but to have femitted the whole management of the ſame to 
the faid Lord Marſhal : And their Lordſhips bethg humbly deſired, on the behalf of the 
faid Lady Elizabeth and her faid Husband, to give leave for the exhibiting a Bill againſt 
thetn in his Majeſties High Court of Charicery, in relation to the ſaid premifles z and to 
vouchſafe their Anſwers to the fame, without inſiſting upon Parliament-Priviledge, (the 
Parlhament being then fitting) their Lordſhips were pleaſed todeclare, that they would 
willingly fo do, in caſe the Lord Marſhal would confentthereunto; But that they were 
obliged to be governed by the direCtions of the faid Lord Marfhal, inrelation tothe ſaid 
premnlles, they expettirig to be ſaved harmleſs by hint if relation to the faid Trufts. 

That thereuporithe ſaid Alexander Mac Donnel applied himſelf to the Lord Marſhal, 
4cquainting lis Lordſhip how he had ſpent mach time in waiting upon, and treating 
with his Lordſhip, withoat any effet, whereby Priviledge of Pathament was then in 
being ; and did hope his Lordſhipþwould/tiot take advantage thereof, but would waive 
the ſartie, ſo that-a Bilt might be exhibited againſt his Lordſhip 2tid the reft of the Tra- 
ſteesz which he thery conſented/ unto, arid promiſed to waive his Priviledge; and to ap- 
pear and Anfwer the ſaid Bill forthwith. Bur inftead-of f6 doing, his Lordſhip after he 

| was ſerved with aLetter miſfive out of the Court of Chancery, re-afſimed his Privi- 
ledge, and travelldifito Fraxce, without putting in any Anſwer to the (aid Bill, or «pen: 

ring thereunts, according to his promiſe. ' And at his Lordſhips return, 'tis not doubte 
bat 'twill be made appear; 'that a motion was made im the Houſe of Lords for the com- 
raitting him the ſaid: {lex arder Mac Donnel, for ſuing forth Proceſs againſt his Lordſhip 

durmg Priviledge of Patliattictit. = | 

This being the Cotidition of the faid Alexander Mar Donnel, and the (aid Lady Eli 
zabeth ; and finding that they were to expe& no rehef, bat whatthey could obraint from 
| # Court of Equity; and that duvirig the fiefirig of Parliament; they could riot hope to be 
enabled to proceed in arry Coutt of Equity againft the ſaid Lord Marfhal and the faid 
Truſtees, without their Lordfhips would'pleaſe to waive their Priviledges voluntarily, 
which they refuſee> todo tht the Houſe of Lords would pleaſe by their Ordet to 
dire(t ther 6 to do + The ſaid Alexarttde?' Mac Dornel and Lady Elizabeth exhibited 
their Billy his Majeſhes High Court of Chaneery, ir! of about Firy-Tern 167 4- againſt 
the ſaid Lord Marſhal and the' fajd« Truftees; to'b&'rehs the ſaid reſpeQive 
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ſtration could be obtained, and in order to prevent the ſame, and likewiſe, (as1s concei- 
ved far. the avoiding of any further addrefles to the Parliament, (then ſhortly to fit) in 
relation to theſe affairs, the ſaid Lord Marſhal was pleaſed ro make an Overmure to the 
ſaid Alexander Mac Dennel, of lubmitting all matters in difference between them, tobe 
determined by Referrees to be indifterently choſen between the ſaid parties Plantiffs and 
Defendents 3 declaring, that if that would be accepted, for the avoiding of expences-and 
charges, of Suits, his Lordſhip would produge 'to the Referrees to be choſen, all Deeds, 
Writings, Books of Accomprs, and other things which could be required to'be produ- 
ced; and would engage that the ſaid other two Lords Defendants, ſhould-joyn in the 
ſubmiſhon to the ſaid Reference z and that they, as well as himſelf, would be bound by 
ſuch Award as the Referrces (© to be choſen ſhould think fit to make, in relation to: the 
faid differences. To this the ſaid Plaintiffs were willing to conſent , ſofas the (aid Lords 
Defendants would pleaſe firſt to appear, and put in their 'refpetive Anſwers to the ſaid 
Bill, then before exhibited againſt them as aforeſaid ; And agree, that there ſhould be 
an Order paſſed in the ſaid Court of Chancery, by conſent of all the ſaid parties, for re- 
ferring of all the matters contained 1n the (aid Bill, and to enable the Reterrees to exa- 
mine Witneſſes upon Oath ; And that what Award ſhould be made by the Referrees, or 
the major part of them, ſhould be confirmed by the Decree of the ſaid Court. But the 
Lord Marſhal did not reliſh this ſ{trictneſs 3 however to the end he might draw on the 
Reference, he propoſed to have the Referrees named and agreed unto, and then that they 
ſhould meet and ſettle circumſtances, all which' was aflented unto. The Referrees were 
two Lords, and two Commoners ; who being named, were pleaſed to accept of the 
trouble, and to agree on the time for their firſt meeting, which was juſtly complyed with. 
Upon the firſt meeting of the Referrees , 'the ſaid Mr. Mac 7)onnel propoſed the ſame 
Condinons for the Reference which he had; formerly offered, to the intent to render 
iteffectual ; but the Lord Marſhal, abſolutely renounced every one of the (aid Condi- 
tions, he would ſtand:no further engaged to any performance, then upon the obligation 
of his Honour, / and would have no. Witneſfles to be examined upon- Oath: And if the 
Reference might/be, admitted upon thoſe terms”, and that 'Mr. Mac Donnel would alſo 
admit-and engage, that what ſhould be found due upon the ſeveral Claims made by the 
ſaid Plaintiffs, ſhould be diſpoſed of to purchaſe an Annuity for the life of the ſaid Lady 
Elezabeth ; his Lord(hip would engage that himſelf, andthe. ſaid two other Lords Tru- 
ſtees, ſhould ſtand to fuch Award as the faid Referrees ſhould make,concerning the Mat- 
ters contained1n. the Bill; and engaged then upon his Honour, that the ſame ſhould be 
performed on his and. their parts... Mr. Mac Donnel looked on this propoſal as being 
capable of a double interpretation 3 1. It might be taken' to ſhew the/Lord Marſhal's 
zeal.and care for his faid Siſter - + 2. And it might be uſed under colour ofa care for the 
Lady £1izabeth,either to bring on the Reference upon; luchterms as ſhould leave it looſe 
and ineffectual; or elſe to have it refuſed at that time, with theimputation fixt on Mr; Mac 
Dormel of denying to have a, Security made for his ſaid'Wife.. But however it might be 
underſtood, Mr. Mac Donnel agreed to the Reference upon. the Lord Marſhal's, own 
terms5, And thereupon the Referrces agreed, . and all the;parties conſented, that the exa- 
mination. of all the Deeds, Writings, Evidences and Books of Acecompts/,-and all other 

things which were,to be produced and Examined, and all matters of fa& to-be enquired. 
ito, .xelating to: theMattersin: difference, . ſhould be forthe eaſe of the two Lords Re- 
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cerned the Truſts of the Lands within the Fine Sur conceſſet,as finding from the Informa- 
tion of his Lordſhips ſaid Agent, that the greatelt difficulties would are uponthat Truft. 
And that when they had fully examined what related to that Truſt, they would thenexa- 
mine the other matters Referred. [1333720 
After their having reſolved on this method, the ſaid two Referrees had very matiy 
meetings with the ſaid Lord Marſhals Agent ; he produced them .to ſeveral Deeds re- 
lating to the ſaid Lands which were within the ſaid Fine. Sar conceſſat, and the Truſts of 
the ſid Fine; As alſo ſeveral Books of the Accompts relating to the! fajd Eſtate, with 
Abſtradts of the ſaid Accompts : All which he attirmed to be true, but he was prohibited 
by the aid Lord Marſhal to allow any Copies tobe taken of any the Rentals of the aid 
premiſles, although the ſame were deſired witty great earnelſtneſs ; to the end to haverthe 
ſame examined with the Tenants of the (aid premitles : It being much inliſted and offered 
to be proved, that ſome at leaſt of the Rentals entred in thoſe produced Books, were not 
true, and that there had been more received then was mentioned in thoſeentred Rentals. 
He allo refuſed to give any accompt,or to ment.on 1 his ſaid Abſtratts;-or to diſcover the 
particular Accompts, or any general Accompt of what was raiſed by Timber which was 
felled upon thoſe Lands; only he did once affirm, that the ſame amounted to more then 
fifteen thouland pounds. The Accompts by himſtated were only until Michaelmas 1674. 
and no farther, but:he often promiſed to produce the accompt for the year: beginning 
from Michaelmas 1674. and ending at Michaelmas 1675; but never did it. Many difh- 
culties occurred upon the examination of what concerned the Truſts of theſe particular 
Lands, which were included in the ſaid Fine 3 and which difficulties were uſed with that 
dexterity, that though they ſeemed ſometimes to threaten the total determination of the 
Reference, yet at other times they ſeemed reconciled, and had certainly been reconct 
led, had the Lord Marſha] intended the (aid Reference to have!been effectual : For 14 .0n 
Mr. Mac Doennel's part nothing was inſiſted on; but what his Councel did afture him was 
clearly his right in Equity, and which upon-Conferences between his aid Councel, 'and 
the Councel of the Lord Marſhal' were put into ſuch a certain way of being reconciled 
by conceſſions made by Mr. Mac Dernel, that they all ſeemed: in a manner to be ſeveral 
times overcome. 2. It was agreed by both parties ' at the entrance upon the Reference - 
that if any difficulty ſhould ariſe either in Law or Equity the ſame (hould be drawn up 
into a Caſe by Councel on each fide,and then be determined by ſome ofthe Judges,to:be 
choſen by the Lords Referrees. 3. The ſaid Mr. Mac Donneb on his part, though againſt 
his Intereſt, was ready to ad mit every thing-for current! which was-alledged out of the 
Books of Accompts, produced on the part-of the Lord Marſhal. And 4. always declared 
himſelf ready, without the leaſt contradiQtion or repining; to ſubmit'to-whateyer three-of 
the Referrees ſhould order. | But on the Lord Marſhal's part there. were'grounds. of Je- 
louſtes given —_— whole treaty; and at the cloſe of it, a ſufficient evidence that his 
Lordſhip intended this treaty only to ſpend time : For, | though' it was naturallyto-be 
allowed reaſonable, that Mr. Mzc Donne! ſhould be allowed to pick up what proofs he 
could, for diſcovering what was due unto him, and the Lord Marſhal-agreed the ſame 
to be juſt; yet where any perſon. was ſo kind, as upon-his', requeſt/;to give: hin any 
kind of Information which were uſefull to him, that perſon did-jmediately tall under his 
dipleaſure : particularly his'Lorſhips two Brothers, Edward:and Bernard, the one: for 
furniſhing a proof, that his Mother allowed one tenth part-of her Annuity. of a thouſand 
pounds, due upon this Truſt, for publick Taxes; and theother for-endeavouring to'find 
out atrue Rental of part ofthe Eſtate-which is/ within this:/Truſt, did ſo:totally loſe: all 
favour with his Lordſhip, that he hath totally-ſtopt the paymerit of their before mentioned 
reſpettive Annuities of three hundred pounds,fo.granted unto; and-purchaſed by them-as 
aforeſaid 3 which with the barring of ſeveral contingent! Eſtites in the Cornties of (wr 
berland and Weſtmerland, limitted by their. Father to come:torthem after the-death-ofthe 
now Duke of Norfolke, when this preſent Eftate upon. the Fine Sar conceſſrt (hall determine 
is to deprive them of all the Eſtate which by theirFarther-wagmtended tar them and-chire 
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his Lordſhips books produced, of one hundred thirty four thouſand four hundred fixteen 
pounds five ſhillings and ſeven pence half peny. 2. The ſaid Fines, owned by the ſaid 
" Books tb have been received, amounted unto, as owned by his Lordſhips faid Agent, 
fourteen thouſand nine hundred fourteen pounds ſixteen ſhillings -and eleven pence. 
What the Timber did amount nnto in certain, his Lordſhips Agent would not diſcover;nor 
could he permir the ſaid books to be examined or viewed, as to that particular, declaring, 
that the Lord Marſhal had expreſly prohibited him, not to diſcover the accounts touching 
the Timber. But his Lordſhips Agent did freely own that the valueof the Timber felled 
within the Lands, in the County of 7ozk, which were but part of the Lands within this 
Truſt, did amount unto more then fifteen thouſand pounds, not reckoning any part of the 
Timber felled there ſince Michaelmas 1654. which was of very great value ; ſo that the 
Charge confeſſed, for which this Truſt wasto be accomptable, was one hundred ſixty tour 
thouſand three hundred thirty one pounds two (billings & fix pence half peny at the leaſt. 
; It alſo appeared certain, that the ſaid Truſt ſtood charged to pay unto the now Duke 
of Norfotke, fix hundred ſixty fix pounds thirteen ſhillings and four pence, which for 20 
years came unto thirteen thouſand three hundred thirty three pounds fix ſhillings and 
© eight pence. Alſo the aid Truft ſtood charged to pay unto the late Counteſs of 
Arundel for eighteen years three quarters per anznm a thouſand pounds, which come 
unto eighteen thouſand ſeven hundred and fifty pounds, And to the Lady Xathe- 
rine, the groſs ſum of a thouſand pounds 3 which in the whole, made up the ſum of 
thirty three thouſand eighty three pounds ſixteen ſhillings and eight pence. But - 
the Lord Marfhal, before the ſaid Reference ſubmitted unto, had declared (it hath been 
faid, that he declared it by an Oath, or upon his Honour) that the ſaid Lady Flizabeth 
was in debt. Wherefore in order to make that good, it was urged, and promiſed to be 
proved upon Qath, but no proofever offered,that the ſaid Earl Hexry, when he declared 
the Truſt of the Lands contained in the ſaid Fine Sxy conceſſit, did limit unto the ſaid Lad y 
Katherine a thouſand pounds per an»um for her life;znot a groſs ſum of a thouſand pounds, 
and accounting a thouſand pounds per 427; annuity to the ſaid Lady Katherine for Life,as 
an addition to her Portion of cight thouſand pounds before mentioned. The Lord Marſhal, 
by his Agent, demanded to have allowed for three annuities,viz.thoſe two before menti- 
oned,to the Duke of Norfolke per annum, fix hundred ſixty fix pounds thirteen fhillings and 
four pence, and the ſaid Counteſs per ar»: a thouſand pounds; and this to the ſaid Lady 
Katherine per 4unmnm alſoa thouſand pounds. For all which infifted to-have deducted the 

roſs ſum of forty five thouſand four hundred ſixteen pounds ten ſhillingsand three pence. 
He alſo demanded- to have deducted (which depended upon the Caſe to be drawn) ten 
thouſand ſeven hundred twenty pounds ten {hillmgs and three pence, pretended to be 
allowed to the ſaid Counte(s [his Mother for her Dower of part of Lands within the 
faid Fine Sur conceſſit : ſo that for the three Annuities, and the pretended Dower, it was 
demanded to havededutted the ſum of fifty fix thouſand one hundred thirty ſeven pounds 
and fix pence, out - of the foreſaid charge of one hundred fixty four thouſand three 
hundren thirty one pounds two [hillings and ſox pence half peny, which would reduce 
the ſaid charge which was to'be accompted for, unto the fam of one hundred and 
_—_ thouſand one hundred ninety four: pounds two ſhillings and one half peny. Of 
which ſaid ſum it was agreed, that the NED was to have one twelfth part, 
all neceſfary Charges in the execution of the ſaid Truſt being deducted. And it is very 
hard'to be imagined, that the neceſſary Charges of the execution of this Truſt ſhould be 
{> very great, as toleavenothing to be due to the ſaid Lady E1:zabeth out of ſuch a com- 
petent ſum, as one hundred and-eight thouſand one hundred ninety four pounds two ſhil- 
lings and one half peny. But that notwithſtanding her being confeſſed]y entituled unto 
a 124th part of this fum, ſhe ſhould be a Debtor to the Lord Marſhal. 

Asto the other matters referred, viz. touching firſt the refidue of the Lands remaining 
unſold, which were conveyed to the Truſtees for payment of the Debts of the ſaid Earl 
Thomas aud Earl Henry: and 2ly, the Cabinet of the Counteſs Alathez. There were no 
Accompts ranoe ny! but what paſſed in relation to the fame, was as followeth, viz. 

As touching the ſaid Debts,the ſaid Lord Marſhals Agents told rhe ſaid Referrees, that 
no accompt could be given: what was paid, or to whom paid, and when the particular 
Davis paid Ct pan re : And that if it were poſſible to make up any true accompt of 

&/particulars, he not under take-to-dothe ſame'm a years time ; but that allthe 
preſent true ſtate of that affair which he could give them with certainty, was, 1. That 
the whote principal Debts of the ſaid Eatl Thawas and Earl Henry,amounted to one hun- 
dred and fix thouſand - a That-bf theſe Debts there | was paid-in the Gid Eacl 
Herry's life time by Lands and Wood ſold inthe County 'of Szlop, abouttwenty fix thou- 
Rndpounds And by Timber ſold out of Exrſbam Park; about four thouſand __— 
| which 
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which makes in the whole about tLirty thouſand pounds. And 3. That fince the faid Eat! 
FEenries death, there had been in or before the year 1658, raiſed and paid by Sales of Land 
and Timber, upwards of ſeventy three thouſand pounds, which being added to the faid 
former ſums, amounts to one hundred and three thouſand pounds, which being deduR- 
ed out of the ſaid groſs Debt, there appears to remain only three thouſand pound. And 
if an account were given of the profits of the ſaid Lands,(ubject to the ſaid Truſts, unto 
the year 1658. and of what remains unſold of thoſe Lands, it wereno hard matter, in all 
probability, to ſatisfie any indifferent judgment, that the reſpeCive ſhares of the before- 
named two Brothers Fdward and Bernard, of and in the overplus of thoſe Lands re- 
maining unſold, was worth at leaſt two thouſand two hundred pounds apiece to thetn: And 
that his Lordſhip had no hard bargain when he prevailed with them to releaſe their reſpe- 
&ive intereſts in the ſaid Truſts, for the aforeſaid reſpetive Annuities of three hundred 
pounds apiece for their reſpeQive lives. And there is no doubr, but that upon ſuch ah 
accompt given as aforeſaid,the ſaid Lady £1;z4beth might reaſonably expect to have three 
thouſand pounds for her ſhare of thoſe Lands, with Intereſt for the ſatie from the time 
that thoſe overplus Lands were by the Truſtees of that Eſtate , conveyed utto the (aid 
Lord Marſhal in Fee. | 

And yer notwithſtanding all this, and that the ſaid Earl Ferry, upon a computation 
made of the values of theſe Lands, relyed upon the one moyety of the overplus of them 
which would remain unſold, to be a certain proviſion upon which to raiſe three thouland 
pounds apiece for his fix younger Children. The Lord Marſhal is pleaſed now poſitively to 
deny, that the ſaid Lands were of value ſufficient, or atleaſt of no more value, then to be 
ſufficient to ſatisfie Debts which were charged upon them; and conſequently ro deny;that 
there remains any overplus of them to be divided, or any ſuch ſim as three thouſand 
pounds apiece ; orin truth, any ſim at all to be due to any of the younger Children of 
the ſaid Earl Heryy, for, or in reſpe@ of _ overplus of theſe Lands. Barhow far this 
allegation will make good that opinion which the world hath generally hadof the under. 
ſtanding and good ceconony of the ſaid Earl Herry , and how far this, and the former 
allegation of the ſaid Earl Hemry,bis intention to _ the aforeſaid premifſes contained 
in the Fine Szy coxceſſit, with an annuity of a thouſand pounds per 41m to his Daughter 
the Lady Katherine tor her life, will confiſt with the opinion which the world hath hitherto 
had ofthe care and affeion of the ſaid Earl Hewry, for and toward his younger Chil- 
dren, who could never be ſuppoſed to have deſerved ill from him, is not cetranily well 
conſidered by the Lord Marſhal. It is clear, the aid Earl Hexyy could not but know, that 
the proviſion made out of the Lands in the Fine Sky conreſſiy, depended wholly upon the 
contingency of the Duke of Norfolk life 3 fo that if he had dyed immediately after the 
ſaid Earl Hexry, that intended proviſion had ceaſed ; yetout of that, the Lord Marſhal 
would have it ſuppoſed, that his Father intended a thouſand pounds per armnam for the 
Lady Katharine, for whom he had ſecured otherwiſe eight thouſand is for a Portion, 
And iftheſe Lands,charged for payment of Debts,be tio more then ſufficient wpayt 
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binet 3 not without ſome inſinyation, that what was ſo done, was ſo done by the private 
procurement of theſaid Lord Stafford : as if he, by his Artifice, had found a way to faris- 
fie a Debt to theſaid Mr. Wake, which would otherwiſe have been recovered againſt him- 
ſelf, as Adminiſtrator of the ſaid Counteſs Alathea. But upon further enquiry by the ſaid 
Mr. Mac Dennel, into that affair, he doubts not but to prove, that what was ſent by the 
Lord Marſhal, and lodged in the faid Monaſtry at Antwerp ; and afterwards attacht and 
delivered in Execution there, unto the (aid Mr. I} 2ke, was only the very Cabinet it (elf, 
that is, the empty Caske or Caſe wherein all the Jewels and things of value delivered by 
the ſaid Lord Stafford unto the ſaid Lord Marſhal,tor his ſhare,and the ſhare of the before 
named Brothers and Siſters.of the perſonal Eſtate of the ſaid Counteſs Alathea, were con- 
tained at the time of the delivery thereofto the ſaid Lord Marſhal 5 And that the Jewels, 
and other things of value contained 1N the ſaid Cabinet,were taken out of the ſame by the 
Lord Marſhal, and his order, and convey'd into. Exgland ; and the ſaid empty Cabinet 
ſent to Antwerp, and there attacht, condemn'd, and deliver'd in Execution. And if the 
whole proceedings upon this matter be full y conlidered, there may be ſome colour of a 
jealoufie, that what was ſo done, was by the private direction or conſent of the ſaid Lord 
Marſbal : if at leaſt it ſhall appear, which is-offered to be proved, and not contradicted by 
the Lord Marſhal, that there was no defence made- by the Lord Marſhal againſt the ſaid 
Suit; and which is averred by the Lord Stafford, that there was not one peny due unto the 
ſaid Mr. Wakefrom the Eſtate of the ſaid Counteſs Alathea, or of the ſaid Earl Thomas. 
At the laſt meeting of the Referrees, which-was after 7rinity-Term laſt,the two Lords 
'Referrees, and one of the others being preſent,and the Lord Varſhal and Mr. Mac Donnel 
being there alſo; a Paper was offered tobe read,and was in part read, wherein was briefly 
contained a ſummary account of the Matters referred, as they had been then lately at the 
"recommendation of the ſaid Lords Referrees,and by the conſent of the ſaid Lord Marfhal 
and Mr. Mac Donnel, particularly debated between one of the ſaid Commoners Referrees 
and the (aid Lord Marſhal's Agentin order to the reconciling what was ingifference (o far 
asmight be: And the bringing what they could not reconcile into as narrow a compals as 
the matters would admit. But upon the reading of ſo much of this Paper as was read, the 
LordMarſhal ſeem'd to diſlike almoſt every particular which was contain'd in it: And above 
all thoſe particulars which related to the overplus of the Lands which were conveyed for 
. the payment of the Debts before mention'd,and to the Cabinet of the Counteſs 4latheaz 
to both which his Lordſhip averred,that he neither had, nor would refer what concerned 
thoſe two particular matters. Upon this one of the Lords Referrees was pleaſed to anſwer, 
that if thoſe two matters were not ſubmitted in this reference, he did not underſtand that 
-any thing was ſubmitted. Whereupon that Noble Lord declared, that he did not conceive 
that theſe matters indifference could be determined by way ot Reference, or otherwiſe 
-then by a Court of Judicature. And that-forthat reaſon jt was/his opinion,that they ſhould 
now determine the faid Reference - And that he was (orry it had been continued{o long 
-2stolole Mr.: Mac Donnel the benefit of four Terms,or. to the like 'effe&t : And deman- 
«ding.the opinion of the other two Referrees then preſent, whether it. was not fit the ſaid 
Reference ſhould be determined : And they agreeing thereunto, that Lord was pleaſed 
to declare the ſame to be determined. 
© Only before/the ſaid Referenee was declared abſolutely to be determined,that honou- 
-rable Lord who: firſt declared his opinion for the determining it, addrefling his diſcourſe 
- tothe Lord Marſhal, told his Lordſhip in effect, that the Lord Marihal could not but be- 
_ | heve in his 6wn Conlcience,that out'of the great Revenue of the Lands contain'd in the 
_-faidFine' S#r'conceſſet,and the growing Rents of them, ſomething was to be. due unto Mr. 
«Mae Donnel in right of the ſaid Lady £lizabeth his Wife, who he had now kept for ſome 
years at his great -expence, without receiving one peny of aſliſtance from any Portion of 
- hers, or from any of her Friends. Wherefoge he propoſed it to the Lord Marſhal,to make 
- his own computation, of the profits of that Eſtate : and atleaft, to alow ſo much to the 
id Mr.: Mac Doniel of the ſaid growing Rents,as the Lord Marſhal ſhould in his compu- 
ration conceive.imulſt be due unto his ſaid Siſter, and leave thereſt to be determined by a 
- Court of 'Equity, To which-the Lord Marſhal gave anſwer to this purpoſe,viz. That he 
- did: not think it adviſable to pay any monies to enable. Mi. Mac Donnel to maintain a 
\ Suit'againſt him, after the Reference was.declared tsbe-determined. The Lord Marſhal 
' Was pleaſed toſay,that he ſhould expect;that after Mr, Mac Bonnet had ſpent ſome ſeven 
. years in Suit, and tired himſelfithat way, he might probably think/ fit to propole the ac- 
-ceptance of ſomething 1n the Jump, without inliſting-upon, particulars, or to that effe&, 
-tiwplying as Mr. '/Mac Donnel conceived; that his Lordſhip, ſuppoſed/he could well keep 
@ $uit upon thoſe, particulars ſeven-years)on foot, and until Mr. Mac: Donnel ſhould be 
;exhuſted bythe! expence of it : and then Mr. Mac Donne! would, be, glad to take any 
- chitg for (atisfaGion of his Rights, which 'the Lord Marſhal ſhould think.fit to give him, 


